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The founding economic premise behind copyright and author’s right is that the grant
of exclusive property rights will best promote the creation of literary and artistic
works. Behind this economic premise lies another: that by making these exclusive
rights transferable, the legislator can ensure the widest possible dissemination of
these works, and consequently the greatest public benefit. Of course, the fact that a
right is transferable is no guarantee that a license or other transfer will occur, even
among otherwise willing parties, for in a great many circumstances transaction costs
— the costs of identifying and negotiating with the right owner — will defeat the
transaction.

A common legislative response to situations where the game is not worth the '
candle — where the value of a use characteristically falls below the transaction costs
of concluding a license for it — has been to excuse the use through statutory
limitations or defenses or, as a half-way measure, to subject the use to a compulsory /
license. But the greatest mistake a legislator can make about transaction costs is to /
assume that they are immutable, and to carve out limitations or statutory licenses in /
the belief that private arrangements cannot be designed that will resolve the
transaction costs problem. The great lesson of the collecting rights organizations,
starting in late eighteenth-century France with the organization that ultimately
evolved into the Société des Auteurs et Compositeurs Dramatiques, has been that
institutional — and eventually technological — innovations can reduce transaction
costs to levels at which revenues can be returned to creators where previously they /
could not.

The digital revolution, although it has vastly expanded the circumstances in
which transaction costs may be thought to overwhelm the value of private,
individualized uses of copyrighted works, in fact offers substantial opportunities to /
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